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 1.  TIME:  9:00   CASE#: MSC15-00143 
CASE NAME: HEGWER VS. BANKS 
HEARING ON MOTION TO/FOR MOTION FOR ORDER RESTRAINING JUDGMENT 
DEBTOR FILED BY JAY HEGWER 
* TENTATIVE RULING: * 
 
Appear.  

  

 2.  TIME:  9:00   CASE#: MSC16-00538 
CASE NAME: KODUR VS NORCAL CAJUN FOODS 
HEARING ON MOTION TO/FOR LEAVE TO FILE THIRD AMENDED COMPLAINT 
FILED BY LUKE KADUR 
* TENTATIVE RULING: * 
 
  Plaintiff Luke Kodur’s Motion for Leave to Third Amended Complaint is granted in part.   
 
 Plaintiff’s motion to add a Third Cause of Action for violation of Labor Code §§ 200, 201, 
and 203 is granted.  Plaintiff’s motion to add prayer for attorney’s fees pursuant to Labor Code 
§218.5 is denied.  
 
 Motion for leave to amend is left to the sound discretion of the court. “The court may, 
in furtherance of justice, and on any terms as may be proper, allow a party to amend any 
pleading… ” (CCP § 473(a)(1).)  While the court does not ordinarily consider the validity of the 
proposed amended pleading in deciding whether to grant leave to amend, it may, however, 
“deny leave when the proposed amendment or amended pleading is insufficient to state a cause 
of action or defense.” (Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 62.  
Judicial policy favors resolution of all disputed matters between the parties and there is strong 
policy in favor of liberally permitting amendments.  Denial is rarely justified. 
 
 At issue here is whether Plaintiff should be allowed to amend the complaint to add the 
Labor claims, so that Plaintiff may seek recovery of attorney’s fees under Labor Code § 218.5 
and whether the request for attorney’s fees is timely.   Labor Code § 218.5 states in pertinent 
part: 
  

(a) In any action brought for the nonpayment of wages, fringe benefits, or health 
and welfare or pension fund contributions, the court shall award reasonable 
attorney’s fees and costs to the prevailing party if any party to the action requests 
attorney’s fees and costs upon the initiation of the action. However, if the 
prevailing party in the court action is not an employee, attorney’s fees and costs 
shall be awarded pursuant to this section only if the court finds that the employee 
brought the court action in bad faith…. (Emphasis added.) 
Cal. Labor Code § 218.5. 
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 Here, Plaintiff failed to include the request in the “initiation of the action,” Plaintiff did not 
request attorney fees in either of the Original, First or Second Amended Complaints.  Likewise, 
Defendants did not request attorney’s fees in either of their responsive pleadings.  It is 
Defendants’ position that Plaintiff only seeks to add the Labor Code claims in order to seek 
attorney’s fees because the contract, upon which he sues, lacks any attorney’s fee provision.  
Defendants argue that motion should be denied where Plaintiff attempts to add the request 
nearly two years later in the proposed Third Amended Complaint.  
 
 Both parties cite to Shames v. Utility Consumers' Action Network (2017) 13 Cal.App.5th 
29.  In that case, Shames filed a lawsuit against the Utility Consumers' Action Network (UCAN), 
alleging multiple causes of action, after UCAN terminated his employment. After trial, Shames 
prevailed on three causes of action, including one in which he sought unpaid wages in the form 
of bonus payments that were due to him upon his termination.  After judgment was entered, 
Shames sought to recover the attorney fees, pursuant to Labor Code § 218.5 (another code 
section), for fees he incurred in litigating his claims.  
 
 The trial court ruled Shames was not entitled to recover attorney fees incurred in an 
action for nonpayment of wages (Lab. Code, § 218.5). “The trial court denied Shames's request 
for attorney fees under section 218.5, concluding that he had failed to request attorney fees 
‘upon the initiation of the action’ because he did not request attorney fees in his initial complaint. 
The court also concluded, in the alternative, that Shames's request for attorney fees in his 
amended complaint was not sufficient to permit him to recover attorney fees as costs pursuant 
to section 218.5.  (Shames v. Utility Consumers' Action Network (2017) 13 Cal.App.5th 29, 32.)  
  
 The Court of Appeal affirmed. The appellate court held, “We conclude that we need not 
reach the issue of whether a party must, in every instance, request section 218.5 attorney fees 
in its initial, rather than an amended, pleading in an action because even if we assume that 
Shames is correct that one may request attorney fees under section 218.5 in an amended 
pleading, the operative amended pleading in this case did not include a sufficient request for 
attorney fees pursuant to section 218.5.”  (Shames v. Utility Consumers' Action Network (2017) 
13 Cal.App.5th 29, 38.)      
 
 Although Shames had included references in the amended pleading to Labor Code § 
218.5, he did sufficiently request such fees. The appellate court did not decide the issue of 
whether the request must appear in the original complaint, as opposed to amended pleading. 
However, the appellate court stated the following: 
 

Rather, section 218.5 clearly imposes a requirement that at least one party to the 
action “request[]” attorney fees upon the “initiation of the action” (§ 218.5, subd. 
(a)) in order for either party to recover fees pursuant to the statute. It would 
appear plain that this requirement exists so as to place the parties on notice that 
the true cost of the litigation might be greater than the amount sought as statutory 
damages. 
 

(Shames v. Utility Consumers' Action Network (2017) 13 Cal.App.5th 29, 39.)  
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   In Shames, the plaintiff argued at the hearing on the motion for attorney’s fees before 
the trial court, that the requirement of section 218.5 is a notice requirement and the opposing 
party was put on notice in the operative pleading, which was an amended pleading.  In the case 
at bar, Plaintiff Kodur argues that similarly Defendants were on notice that if the claims for 
nonpayment were not settled, he would be seeking these Labor Code claims. 
 
 In the case at bar, the court is inclined to allow amendment to add a third cause of action 
for violation of Labor Code §§ 200, 201, and 303; however, the court is not convinced Plaintiff 
should be allowed to add the request for attorney’s fees under Labor Code § 218.5.  Despite the 
language in the statute, it is Plaintiff’s argument that he has met the requirements of section 
218.5, because the motion is brought within the statute of limitations and Defendants have not 
shown they would be prejudiced by the amendment.   
 
   Labor Section 218.5 clearly states, “[T]he court shall award reasonable attorney’s fees 
and costs to the prevailing party if any party to the action requests attorney’s fees and costs 
upon the initiation of the action.” 
 
  “In construing a statute, there are well-established principles of statutory interpretation. 
The primary goal is to ascertain legislative intent so as to effectuate the purpose of the law. 
[Citation.]  The words of a statute, which are the most reliable indicator of legislative intent, are 
to be given their “‘usual and ordinary meaning[].’” [Citation.]   Where the statutory language is 
unambiguous, courts are to presume the Legislature meant what it said, and the plain meaning 
of the language governs.” (Hudson v. Superior Court (2017) 7 Cal.App.5th 1165, 1172.)  “Courts 
may not insert words or add provisions to an unambiguous statute. (Ibid.)   
 
 Despite not deciding the issue of whether the prayer for attorney’s fees must come in the 
initial or amended pleading, the Shames court stated, “However, section 218.5, subdivision (a) 
also clearly places a very specific requirement on a party who seeks an award of attorney fees 
in such an action—i.e., to demonstrate that one of the parties to the action requested those fees 
“upon the initiation of the action.” In order for Shames to prevail in this appeal, we would have to 
read this requirement out of section 218.5, and we may not do so.” (Shames v. Utility 
Consumers' Action Network (2017) 13 Cal.App.5th 29, 44.)  
 
 By allowing the amendment to add the request for attorney’s fees at this stage, it seems 
this court would also be reading this requirement out of Labor Code section 218.5 as well. In its 
discretion, the court is denying Plaintiff’s request to add attorney’s fees pursuant to Labor Code 
§ 218.5. The motion is otherwise granted. 
 
Defendant’s Request for Judicial Notice 
 Defendants request the court to take judicial notice of the following: 

1. Complaint dated March 17, 2016, Luke Kodur v. Norcal Cajun Foods, Inc., et al., 
2. Plaintiff’s First Amended Complaint, dated February 27, 2017, 
3. Plaintiff’s Second Amended Complaint, dated April 10, 2016, 
4. Defendants’ Answer to Plaintiff’s Complaint for Damages, dated May 6, 2016, and 
5. Defendants’ Answer to Plaintiff’s Seconded Amended Complaint, dated May 9, 2017. 

      6.   The court takes judicial notice of the existence of these court documents. 
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 3.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS PETER RAMIREZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TCHEONG LLC 
FILED BY THEWORLDGRILL, 
* TENTATIVE RULING: * 
 
 
 See Line 4.  There has been no attempt to meet and confer between the corporate entity 
and Plaintiff prior to the filing of TheWorldGrill’s demurrer.   The LLC has reactivated its 
corporate status and hence can now appear in court and respond to the pleading. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS PETER RAMIREZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TCHEONG LLC 
FILED BY SELINA RAMIREZ, PETER RAMIREZ 
* TENTATIVE RULING: * 
 
 Defendants Peter and Selina Ramirez’s demurrer to the FAC is continued until 
December 28, 2017.  The current demurrer to the FAC demurs on some of the same grounds 
previously overruled.  When a demurrer has been overruled, and plaintiff then amends the 
Complaint, courts have divided upon whether a defendant may properly demur to the amended 
complaint on grounds overruled in the prior demurrer, that is, whether defendant gets “two bites 
at the apple.”  At least one case holds such demurs are improper because the court is 
foreclosed from rendering a new determination on the viability of those claims absent a timely 
motion for reconsideration.  See Bennet v. Suncloud (1997) 56 Cal.App.4th 91, 96-97.  Other 
courts have allowed demurrers to amended pleadings on grounds previously overruled because 
the interests of all parties are advanced by avoiding a trial and reversal for defects in pleadings.  
See Pacific States Enterprises, Inc. v. City of Coachella (1993) 13 Cal.App.4th 1414, 1420. 
   
 This court agrees with the logic of the latter courts, particularly in this instance.  An 
amended pleading is a new pleading.  Defendant is therefore entitled to respond to the 
amended pleading as he or she did to the original, including by filing another demurrer.  See 
Clausing v. San Francisco Unified School District (1990) 221 Cal.App.3d 1224, 1232; CRC Rule 
3.1320(j).   
  
 However, before filing the demurrer, the defendant must renew the meet and confer 
process relating to the second pleading.  And, defendant will not be able to raise in the 
successive demurrer any issues that could have been, but were not raised, in the first demurrer.  
See CCP Section 430.41(a), (b) 
 
 In this instance, there are no meet and confer declarations submitted by either side 
showing compliance with CCP Section 430.41 prior to bringing the demurrers to the FAC.  It 
would aid the parties substantially if a meet and confer effort were compelled, particularly, in 
light of the ruling on the motion to strike set out below in Line 5.  Full compliance with CCP 
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Section 430.41 is ordered, and the court will consider sanctions if the parties do not meet the 
requirements of the statute.  Both parties must file their declarations of compliance with Section 
430.41 by December 14, 2017.   
 
 Additionally, the parties are ordered to file the stipulation they apparently entered into 
setting aside the default of Peter Ramirez individually and in his capacity as President of 
TheWorldGrill, LLC and in his official position at Fortress Restaurant.  The court cannot locate 
the stipulation in its file. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS PETER RAMIREZ 
HEARING ON MOTION TO/FOR STRIKE 1ST AMND CMPLT FILED BY PETER 
RAMIREZ, SELINA RAMIREZ, THEWORLDGRILL, 
* TENTATIVE RULING: * 
 
  The motion to strike any reference to nonparties, specifically Jonathan Black and his law 
group, Weston Law Group, PC, is granted.  Any reference to these parties in the FAC infers 
liability on these parties when they have been dismissed from this action and makes the FAC 
uncertain when it refers to the “Buyers,” which is defined as including these dismissed 
Defendants.  The court, in its discretion, will award sanctions in the amount requested for the 
cost of having to bring this motion.  This is the type of issue Plaintiff and its counsel should have 
been able to meet and confer about and resolve without resort to a motion.  A date for filing an 
amended pleading will be set on December 28, 2017, at the continued hearing on the 
demurrers.   
 

  

 6.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS PETER RAMIREZ 
HEARING ON MOTION TO/FOR TAX AND STRIKE UNALLOWABLE COSTS AND 
FEES FILED BY TCHEONG LLC 
* TENTATIVE RULING: * 
 
 Plaintiff Techeong,LLC’s motion to tax or strike unallowable costs is granted in part and 
denied in part.  Defendant Jonathan Black, Esq. and his law firm, Weston Law Group, PC, were 
dismissed from this case in June 2017.  These Defendants filed a memorandum of costs.   
   
 Defendants claimed filing and motion fees in the order of $990.  This aspect of the cost 
bill is not challenged.  Defendants sought $2,250 in attorney fees.  These fees are not 
authorized by contract, statute or law.  There is no contract between Plaintiff and these 
Defendants that would authorize any fees to the prevailing party.   
  
 Defendants argue that their statutory authority for attorney’s fees is CCP Section 128.5.  
However, Section 128.5 is a sanctions statute, not a prevailing party attorney fee provision, such 
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as one in a contract or statute.  Moreover, Defendants have not moved for sanctions for the 
filing of the lawsuit against them, which is the only way any amount would be awarded in fees.   
  
 The last aspect of the memorandum of costs is under the category of “other.”  
Defendants explain that these are process server fees.  Plaintiff reminds that the only thing 
Defendants ever filed or served through a process server was their initial demurrer and their 
clients’ demurrers.  After that responsive pleading, Plaintiff dismissed Defendants.  Plaintiff 
contends $150 is too much for process server fees; it is unreasonable.  Defendants contend that 
$75, which is what its process server, Walter’s Legal, charges, is a standard amount for filing 
documents with the court.  The court required two trips to the court because they failed to file 
one of Defendants’ two motions; hence, the $150 charge.   
  
 In sum, the court awards the filing fees of $990.  No attorney fees are permissible.  As to 
the process server fees, $150 is reasonable.   
 

  

 7.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS PETER RAMIREZ 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI GROUP VS. NI 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS RE: 3 BROOKTREE 
DRIVE FILED BY JERRY NI, LAI ZHEN LIU, DIANA NI, BO MING LIN 
* TENTATIVE RULING: * 
 

Defendants Jerry Ni, Lai Zhen Liu, Diana Ni and Bo Ming Lin’s motion to expunge the lis 

pendens on 3450 Quail Walk Court is Granted.  

Defendants Jerry Ni, Lai Zhen Liu, Diana Ni and Bo Ming Lin’s motion to expunge the lis 

pendens on 3 Brooktree Drive is Granted.  

Code of Civil Procedure § 405.30 allows a property owner to file a motion to remove an 

improperly recorded lis pendens. “A ‘court shall order’ expungement of a lis pendens if the 

pleading on which the lis pendens is based does not state a real property claim, if the claimant 

fails to establish the probable validity of the claim on which the lis pendens is based, or if the 

giving of an undertaking would secure adequate relief to the claimant. ([Code of Civil Procedure] 

§§ 405.31, 405.32, 405.33.)” (Rey Sanchez Investments v. Superior Court (2016) 244 

Cal.App.4th 259, 263.) Neither party discusses an undertaking and therefore, the Court will only 
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address the first two methods for expunging a lis pendens. The party who placed the lis 

pendens has the burden of proof in showing that the claim is a real property claim under section 

405.31 and that the party’s claim has probable validity under section 405.32. (Code of Civil 

Procedure § 405.30.)  

Real Property Claim 

“A lis pendens may be filed by any party in an action who asserts a ‘real property claim.’ 

(Code Civ. Proc., § 405.20.) Section 405.4 defines a “ ‘ “Real property claim” ’ ” as “ ‘the cause 

or causes of action in a pleading which would, if meritorious, affect (a) title to, or the right to 

possession of, specific real property … .’ ” “ ‘If the pleading filed by the claimant does not 

properly plead a real property claim, the lis pendens must be expunged upon motion under CCP 

405.31.’ ” (Code com., 14A West's Ann. Code Civ. Proc. (2004 ed.) foll. § 405.4, p. 315.)” 

(Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.) “In making this determination, the court 

must engage in a demurrer-like analysis. … Therefore, review of an expungement order under 

section 405.31 is limited to whether a real property claim has been properly pled by the 

claimant. (Code com., 14A West's Ann. Code Civ. Proc., supra, foll. § 405.31, at p. 342.)” 

(Kirkeby, supra, 33 Cal.4th at 647-648.) 

In Kirkeby, the California Supreme Court held that a fraudulent conveyance claim 

seeking to void the transfer of real property is “a real property claim for the purposes of the lis 

pendens statutes.” (Kirkeby, supra, 33 Cal.4th at 648-649.) The court found that the plaintiff had 

“adequately pled a fraudulent conveyance claim by alleging that the [defendants] transferred title 

of the subject properties with the intent to defraud. Specifically, [plaintiff] alleged ‘that 

Defendants made these transfers with the actual intent to hinder, delay, and/or defraud all of 

their creditors in the collection of their claims. …’ ” (Id. at 650.) 

Thus, the question for this Court is whether Plaintiffs have alleged valid claims for 

fraudulent conveyance that relates to real property.  

Kirkeby also explained the requirements for a fraudulent conveyance claim: 

A fraudulent conveyance claim is set forth in the Uniform Fraudulent Transfer Act 

(UFTA), which is codified in Civil Code section 3439 et seq. “A fraudulent 

conveyance is a transfer by the debtor of property to a third person undertaken 

with the intent to prevent a creditor from reaching that interest to satisfy its claim.” 

(Yaesu Electronics Corp. v. Tamura (1994) 28 Cal.App.4th 8, 13 [(“Yaesu”)].) A 

transfer under the UFTA is defined as “every mode, direct or indirect, absolute or 

conditional, voluntary or involuntary, of disposing of or parting with an asset … , 

and includes payment of money, release, lease, and creation of a lien or other 

encumbrance.” (Civ. Code, § 3439.01, subd. (i).) “A transfer of assets made by a 

debtor is fraudulent as to a creditor, whether the creditor's claim arose before or 

after the transfer, if the debtor made the transfer (1) with an actual intent to hinder 

delay, or defraud any creditor, or (2) without receiving reasonably equivalent value 
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in return, and either (a) was engaged in or about to engage in a business or 

transaction for which the debtor's assets were unreasonably small, or (b) intended 

to, or reasonably believed, or reasonably should have believed, that he or she 

would incur debts beyond his or her ability to pay as they became due. [Citations.]” 

(Cortez v. Vogt (1997) 52 Cal.App.4th 917, 928, fns. omitted; see also Civ. Code, 

§ 3439.04.) 

(Kirkeby, supra, 33 Cal.4th at 648.) 

Plaintiffs have alleged that they have a valid judgment against Winbo International Corp. 

and Super Power Equipment Co. (“Judgment Debtors”). (Comp. ¶¶2, 10.) Plaintiffs allege that 

the Judgment Debtors are controlled and owned by defendants Jerry Ni and Lai Shen Liu (“Alter 

Ego Defendants”). (Comp. ¶11.) In December 2015, Plaintiff filed a lawsuit in Alameda County 

against Lucy Ni and the Alter Ego Defendants arguing that they were the alter egos of the 

Judgment Debtors and seeking to enforce the judgment against them. (Comp. ¶11.) Plaintiffs 

allege that the Alter Ego Defendants became aware of that lawsuit and took steps to shield their 

property from Plaintiffs. (Comp. 12.)  

Specifically, Plaintiffs allege that Lai Zhen Liu owns real property located at 3450 Quail 

Walk Court, Danville, and placed a $6,500,000 deed of trust on the property in August 2016. 

(Comp. ¶¶13-14.) Plaintiffs allege that the loan corresponding to this deed of trust is false and 

that it was recorded in an attempt to fraudulently transfer the equity value in the property to a 

third party and shield the property from the judgment lien Plaintiffs will get against the Alter Ego 

Defendants. (Comp. ¶¶17.) 

Plaintiffs also allege that the Alter Ego Defendants owned real property located a 3 

Brooktree Drive, Danville, and that in September 2016 they “sold” the property to Lai Shen Liu, 

Diana Ni (Alter Ego Defendants’ daughter) and Bo Ming Lin (Diana Ni’s husband) for 

$1,600,000, however, no money or assets changes hands. (Comp. ¶¶18-20.) In addition, the 

property was listed for sale in 2015 for $2,900,000. (Comp. ¶¶19.) 

As to each property, Plaintiffs have alleged that the Alter Ego Defendants transferred 

property or property interest with the intent to defraud the Plaintiffs. (Comp. ¶¶22-24; 26-28.)  

Normally, these allegations would be sufficient to show a claim for fraudulent transfer 

related to real property. However, in this case the Judgment Debtors are not alleged to have 

transferred any property. Instead, Plaintiffs’ theory is based on property transfers made by the 

Alter Ego Defendants, which necessarily require allegations that the Alter Ego Defendants are 

alter egos of the Judgment Debtors. Plaintiffs have not presented any legal authority that shows 

the Uniform Fraudulent Transfer Act would apply in this situation. However, Defendants have 

failed to cite any legal authority that holds to the contrary. The Court sees no reason why the 

Uniform Fraudulent Transfer Act cannot apply to alter egos of a judgment debtors if the alter ego 

theory is properly alleged and later proven. Therefore, the Court finds that Plaintiffs have 
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sufficiently alleged real property claims and expungement of the lis pendens under Code of Civil 

Procedure §405.31 is denied.  

Probable Validity 

Although Defendants’ notice of motion only referenced Code of Civil Procedure §405.31, 

its memoranda discussed Code of Civil Procedure §405.32 and the probable validity of Plaintiffs’ 

claims. In addition, Plaintiffs’ opposition also discussed the probable validity of the claim. 

Therefore, although the notice of motion did not mention section 405.32 both parties were on 

notice that section 405.32 and the question of probable validity were part of these motions and 

the Court will consider that issue.  

“ ‘ “If the claimant does plead a real property claim, but the claim pleaded has no 

evidentiary merit, the lis pendens must be expunged upon motion under [Code of Civil 

Procedure §] 405.32.” ’ [Citation.]” (La Jolla Group II v. Bruce (2012) 211 Cal.App.4th 461, 475; 

see also Amalgamated Bank v. Superior Court (2007) 149 Cal.App.4th 1003, 1011-1012.) 

Under section 405.32, “the court shall order that the notice be expunged if the court finds that 

the claimant has not established by a preponderance of the evidence the probable validity of the 

real property claim.” “Probable validity” means “it is more likely than not that the [plaintiff] will 

obtain a judgment against the defendant on the claim.” (Code of Civil Procedure §405.3.)  

“A fraudulent conveyance is a transfer by the debtor of property to a third person 

undertaken with the intent to prevent a creditor from reaching that interest to satisfy its claim.” 

(Yaesu, supra, 28 Cal.App.4th 8, 13.) One of the elements that the plaintiff must prove is that he 

has a claim against the debtor. (Civil Code 3439.01(b),(c); See, also California Civil Jury 

Instructions, no. 4200.) A “ ‘claim’… means a right to payment, whether or not the right is 

reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 

undisputed, legal, equitable, secured, or unsecured.” (Civil Code §3439.01(b).)  

In this case Plaintiffs must prove is that they have a right to payment from the Alter Ego 

Defendants. Plaintiffs appear able to prove (although they have not actually done so) that they 

have a valid judgment against the Judgment Debtors. Thus, if the Judgment Debtors had 

transferred property with the necessary intent Plaintiffs would have a claim against them for 

fraudulent conveyance. In order to have a claim against the Alter Ego Defendants Plaintiffs must 

show that the Alter Ego Defendants are alter egos of the Judgment Debtors. In the context of 

this motion then Plaintiffs must established by a preponderance of the evidence that the Alter 

Ego Defendants are alter egos of the Judgment Debtors.  

In order to invoke the alter ego doctrine, a party must show: “First, there must be such a 

unity of interest and ownership between the corporation and its equitable owner that the 

separate personalities of the corporation and the shareholder do not in reality exist. Second, 

there must be an inequitable result if the acts in question are treated as those of the corporation 

alone. [Citations.]” (Sonora Diamond Corp. v. Superior Court (2000) 83 Cal.App.4th 523, 538.) 

Here, Plaintiffs have not presented any admissible evidence that shows the Alter Ego 
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Defendants are alter egos of the Judgment Debtors. Therefore, Plaintiffs have not shown that 

they have a claim under the Uniform Fraudulent Transfer Act against the Alter Ego Defendants 

Jerry Ni and Lai Shen Liu. For this reason the lis pendens must be expunged.  

In addition to proving Plaintiffs had a “claim” against the Alter Ego Defendants, Plaintiffs 

must also prove that the conveyances were done with an intent to defraud Plaintiffs. (See, e.g. 

Yaesu, supra, 28 Cal.App.4th at 13; California Civil Jury Instructions, nos. 4200 & 4201.) 

Plaintiffs’ attorney has presented very limited evidence on this point. Mr. Woo’s declaration 

attaches (1) a February 2010 Grant Deed giving the Quail Walk property to Lai Zhen Liu; (2) an 

August 2016 Deed of Trust for the Quail Walk property issued by Lai Zhen Liu in favor of Hua 

Ye Jin Quan Oil and Energy Technology Co., Ltd.; (3) portions of Jerry Ni’s deposition (and 

related exhibit 6) where Mr. Ni testifies that they have a loan on the Quail Walk property and that 

the details of the loan are handled by Beijing Huaye Jinquan Oil Energy Technology 

Development Co., Ltd, which Mr. Ni testified is “our Beijing company”; and (4) a September 

2016 Grant Deed for the Brooktree property where Lai Zhen Liu and Jerry Ni grant the property 

to Lai Zhen Liu, Bo Ming Lin and Jin Hui Ni.  

As to the Quail Walk property, the evidence shows that the loan on the Quail Walk 

property is held by Hua Ye Jin Quan Oil and Energy Technology Co., Ltd., which appears to be 

the same company that Jerry Ni testified is “our Beijing company” and that this company also 

manages the loan. The evidence also shows that Mr. Ni could not provide detailed information 

about a $6,500,000 loan on his property. The evidence does not show that the loan on the Quail 

Walk property is fake or that the Deed of Trust is false or somehow improper. These facts raise 

some questions on intent, but they are insufficient to show the necessary intent.  

As to the Brooktree property, the evidence shows that the Alter Ego Defendants Lai 

Zhen Liu and Jerry Ni transferred ownership in their property to Lai Zhen Liu, Bo Ming Lin and 

Jin Hui Ni (aka Diana Ni). Although Plaintiffs suggest that no payments were made when this 

property was transferred, Plaintiffs have presented no evidence on the point. This evidence 

alone does not show anything improper related to the Brooktree property.  

Thus, Plaintiffs have failed to carry their burden of producing evidence that shows their 

claims for fraudulent conveyance have probable validity. Plaintiffs’ evidence does not show that 

they have claims against the Alter Ego Defendants. Nor does the evidence show the necessary 

fraudulent intent as to either property. Therefore, the motions to expunge the lis pendens are 

granted.  

Objections to Evidence 

Defendants’ objection to evidence number 1 is overruled to the extent Mr. Woo is 

providing information based upon his personal knowledge. It is otherwise sustained.  
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Defendants’ objection to evidence number 3 is overruled to the extent it is used to attach 

portions of Jerry Ni’s deposition and an exhibit from that deposition. It is sustained to the extent 

Mr. Woo is testifying about what was said during the deposition.  

In Defendants’ objections to evidence numbers 2, 4 and 5, Defendants object to the 

Deed of Trust and Grant Deed for the Quail Walk property and to the Grant Deed for the 

Brooktree property. In the abstract these objections appear to have merit since Mr. Wood did 

not provide a proper foundation for these documents, however, there is no argument or even 

suggestion that these documents are fake. In addition, the Defendants are listed on all three 

documents and would be in a position to know if there these documents were not accurate 

copies. If the authenticity of these documents was the only problem with Plaintiffs’ opposition to 

this motion then the Court would likely have permitted Plaintiffs the opportunity to submit a 

supplemental declaration. However, even if this evidence is considered Plaintiffs have not 

shown their claims have probable validity. Therefore, the Court will not rule on these objections 

to evidence at this time.  

Attorneys’ Fees 

The prevailing party on a motion to expunge a lis pendens is normally entitled to their 

reasonable attorneys’ fees. (Code of Civil Procedure §405.38.) Defendants are the prevailing 

party and therefore the Court will award Defendants their reasonable attorneys’ fees. 

Defendants seek $17,460 in attorneys’ fees for being the successful party on these 

motions. This amount is not supported by the evidence. Defendants’ attorney Mr. Chang claims 

that he and his associate, Mr. Yang, charge $300/hour, however, there is no evidence as to 

either attorneys’ knowledge or experience in this area of law. According to the State Bar’s 

website, Mr. Chang was admitted to practice just over four years ago and Mr. Yang was 

admitted to practice one year ago. Based upon the dates of admission by the two attorneys, 

$300/hour for Mr. Chang appears reasonable, however, $300/hour for an attorney with one year 

of experience is not reasonable.  

In addition, the Court finds that the requested hours are too high. Mr. Chang submitted 

one declaration for each motion and in each declaration Mr. Chang claims he spent 9 hours and 

Mr. Yang spent 13 hours for a total of 22 hours. Thus, for the moving papers alone Defendants 

are claiming 44 hours of attorney time or $13,200 in fees. The hours claimed for drafting the 

moving papers are too high. The Court also has questions about whether there was any 

duplication of work and why both motions took the exact same amount of time. In reply, Mr. 

Chang claims another 11.2 hours of attorney time plus $900 (presumably 3 hours) if there are 

hearings on the motions. These amounts are also too high.  

The Court has reduced the hourly rate and the amount of hours for this motion. The 

Court assigns Mr. Chang an hourly rate of $300 and Mr. Yang an hourly rate of $225. The Court 
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allows 12 hours for Mr. Chang and 13 hours for Mr. Yang for this motion. Therefore the Court 

awards Defendants their reasonable attorneys’ fees in the amount of $6,625.  

 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI GROUP VS. NI 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS RE: 3450 QUAIL WALK 
COURT FILED BY JERRY NI, LAI ZHEN LIU, DIANA NI, BO MING LIN 
* TENTATIVE RULING: * 
 
 See the ruling on line 8 above.  

 

  

10.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI GROUP VS. NI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

11.  TIME:  9:00   CASE#: MSC17-01584 
CASE NAME: ARECHIGA VS U.S. BANK 
HEARING ON OSC RE: TRO & OSC RE PRELIMINARY INJUNCTION FILED BY 
PLAIN TIFS 
* TENTATIVE RULING: * 
 
The Court notes that the hearing on the OSC regarding preliminary injunction is unopposed. 
Given that the parties have continued the OSC twice by stipulation (and at least once the day 
before the hearing), the Court presumes that the parties are hard at work on settlement. The 
Court continues the hearing on this matter to January 18, 2018 at 9:00 a.m. If the parties wish to 
further continue this hearing, any stipulation and proposed order to that effect must be filed by 
January 11, 2018. Otherwise, the Court will rule on the unopposed motion for preliminary 
injunction. 
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12.  TIME:  9:00   CASE#: MSC17-01813 
CASE NAME: MCNEAL VS. DENTLEY 
HEARING ON DEMURRER TO COMPLAINT of MCNEAL FILED BY CLENIS 
DENTLEY 
* TENTATIVE RULING: * 
 
 Vacated. First Amended Complaint filed. 

  

13.  TIME:  9:00   CASE#: MSC17-01873 
CASE NAME: GETWOOD VS QUALITY LOAN 
HEARING ON DEMURRER TO COMPLAINT of GETWOOD FILED BY SELECT 
PORTFOLIO SERVICING, INC, MORTGAGE ELECTRONIC REGISTRATION 
* TENTATIVE RULING: * 
 
 Appear. 

  

14.  TIME:  9:00   CASE#: MSL07-02468 
CASE NAME: FIRESIDE BANK VS PASTRANA 
HEARING ON MOTION TO/FOR ORDER VACATING & SETTING ASIDE DEFAULT 
& JUDGMENT FILED BY VICTOR E. PASTRANA 
* TENTATIVE RULING: * 
 
 Appear. 

  

15.  TIME:  9:00   CASE#: MSN17-1824 
CASE NAME: RE: M. MATTINGLY 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTUTED 
PMT RIGHTS FILED BY CBC SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
 Appear with M. Mattingly. 
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16.  TIME:  9:00   CASE#: MSN17-1853 
CASE NAME: CLAUDE VS THE MONEY SOURCE 
HEARING ON PTN FOR RELIEF FROM FINANCIAL OBLIGATION ( DURING 
MILITARY SERVICE) 
* TENTATIVE RULING: * 
 
 Appear. 

  

17.  TIME:  9:00   CASE#: MSN17-1868 
CASE NAME: SERRANOCASTELAN VS. DMV 
HEARING ON PETITION FOR WRIT OF ADMINISTRATIVE MANDAMUS ( UNDER 
CCP SECION 1094.5) 
* TENTATIVE RULING: * 
 
 Continue to February 8, 2018 at 9:00 a.m. in  Dept. 33. 

  

18.  TIME:  9:00   CASE#: MSN17-2044 
CASE NAME: MATTER OF BRIANNA FICK 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 

  

19.  TIME:  1:30   CASE#: MSC10-02088 
CASE NAME: FJELD FAMILY LIMITED PARTNERSH 
HEARING ON ORDER OF EXAMINATION AS TO PERRY ABADIR 
* TENTATIVE RULING: * 
 
Appear. 

 


